“The tick of the clock some 
times sounds so softly you do 
not hear it; yet we now know 
the hour has struck.”—Doug- 
las MacArthur. 
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daily practice the mathematical theory of 
probabilities, which makes possible the us¢ 
ol statistical data to project the experience 
of the past into the future and thereby 
predict within reasonable time what losses 
there will be. Self-insurance of a govern 
mental unit cannot possibly apply such basi 


factors with any degree of certainty 
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governmental and proprietary 
governmental activities muni Ips 
considered arms of the stat nd cannot 
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are charged with liability tor torts 1 
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dividuals. The dividing line between 
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ernmental functions and proprietary tunctions 
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these cases can best be 
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Contractual Assumption Agreements 


By CLARENCE G. JOHNSON 


Perhaps the greatest single prob- 
lem confronting an insurer in the 
field of contractual assumption 
agreements is the possibility of 
its becoming directly involved. 
This article specifically refers 
to California, which has become 


a leader in many areas of the law. 


— isua ince 


Contractual Assumption Agreements 
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The author is a member of the San Fran- 
cisco bar. He presented this paper to a 
group attending the Educational Program 
sponsored by the San Francisco Casualty 
& Surety Claims Association last fall. 
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Whiplash Injuries of the Neck 


By KENNETH H. ABBOTT, M. D. 
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movement appears to be recoil into flexior 
(chin down). If this individual 
sideways, the thrust of the car forwat 


against his body may have caused his head 
to snap from side to side 


Some objections have been raised by sucl 


authorities as Gay to this expla ation ol 
these mechanisms.” He suggested that the 
thrust of the seat is against the bacl Phe 


1] t} 1 


flexing muscles of the neck, pulling the head 
forward and the chin down, come in a 
most instantaneous action and overstretch 
the muscles of the back of the neck. Thes¢ 
posterior neck muscles come into violent 
contraction a fraction of a second after the 
impact. A similar type of response may 


1 ¢ 1 
t 1 


cur when the head and trunk a 





yr Oblique positions 


One cannot experimentally determine 
which mechanism is in force from the study 
of dummies, since the neuromuscular re 
sponses are not in action. No experimental 
work on humans is of sufficient value t 


‘larify these details 


Injuries Sustained 


Most students of this problem agree that 


the type of injury sustained is essentially a 


’ 1 1 


“sprain’ of the neck However, this defi 

tion of the injury is an oversimplification 11 
that other injuries and reactions also may be 
present.’ As already indicated, the injury 1s 
one in which the ligaments between th¢ 
spinous processes of the neck vertebrae and 
those around the joints of the neck vertebrae 
(capsular and other ligaments), as well as 
the fascia and muscle fibers of the neck, 
are stretched beyond their normal physio 
logic limits. In addition, small blood vessels 
are frequently ruptured, causing extravasa 
tions of blood into the surrounding tissue 

Less commonly, fractures of various parts 
of the vertebrae occur (that i , transvers 
process and spinous process, chip fractures 
of the body of a vertebra, etc. }. Rotational 
subluxation of the first cervical vertebra on 
the second cervical vertebra (so-called 
“slipped facet”) may occur. (Rare.) Con 
tusions or minor crushing of nerves (cervi 


2J. R. Gay, personal communication 

3 See footnotes 2, 5, 12 and 18: and J. Kulow- 
ski (editor), ‘‘Motorists Injuries and Motorists 
Safety,’’ Clinical Aspects (Part 1) Acute 
Motorists’ Injuries of the Spine 7 Clinical 
Orthopaedics 308-310 (Philadelphia and Mon- 
treal, J. P. Lippincott Company). ‘‘Symposium 
on Whiplash Injuries,’’ /nternational Records 
of Medicine and General Practice Clinic (Janu 
ary, 1956), pp. 1-30 

4E. L. Compere, personal communication: and 
see A. G. Davis, “Injuries of the Cervical 
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(6) In lieu of its normal decren 
mission schedule, providing f: 
commissions and lower ret 
an insurer m: 


comimiss! 


clain 
(8) While in some circumst 


ranst¢ 1 group insurance trom 


ment rr allow 
nature, and by whatever 
son, firm, or corporation in 
the sale, service or administr 
policy issued to a weltars 
other than commissions 
agent or broker as heret 
cept in reimbursement 
value of one or more of 
ices performed on behalf 

(a) Issuing certificates 

(b) Maintaining employes 

(c) Billing premiums 


(d) Processing claims fe 
Che L pra amot insurers 


In no event should any payment for suc] paying laries, ] iding ot] benefits, at 


services (a) exceed the amount that would making px ; natu of an over 


have been credited to the policyholder in riding commission to £ ral agents and 


the insurer’s dividend, experience-rating, « full-time home office representatives of the 
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Section 3—Relationship Between 
the Trustees and the Insurer 
es a, ee ;, Section 6—Equal Treatment 
of Policyholders 


Section 7—Benefit Description 


Section 4—Improper Inducements 


\ 


Section Presentations 
It 


in the 
t extent practi- 


trustees in the 


If we are to fight for democratic institutions, then we must 


have democratic institutions worth fighting for—Anonymous. 


State Department Rulings 





Chronic Illness 


assistan< 
those 


ment 


market 


Rei apes hegre To the Nearest Dollar 
Dollar Accounting. Florence A. Ma 


pay tl ruil St OF their U ment and ca and Herbs *. Klingman. Controllership 
by mean ve heir Wi res I er Foundatior ag ark venue, New York 
through U1 ( reserves.” 16. New Vork 7 33¢ $7.50 


That tl osts of caring tor the physically This book contat ase studies 
impaired at aggering, 1s shown by tl experien he oll accounting 
author in tl an n t insurat mpan\ ’ ontrollership Foundation re 


benefits repo dealing a work simplification 
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Books and Articles 





revolution in testament 


last 


generatior 


Problems of Highway Finance 


Continued 


ticular 

laws ge 

budget and finances 

can be easily budget 

claims are difficult 
The third advantag 

be as important as 

themselves. The pr 

tlement or defense 


legal claim can require hiring of al surance fun¢ [The End] 


1K Ipal in 


50 I L J — January, 1958 





CrH4 ey ees 


News and Opinions 


Supreme Court Broadens Scope 
of Service of Process Acts 


Salvage Cannot Be Offset 
Against General Indebtedness 


\ppeals recently 
tendent of In- 

rance case. 

cannot be 
btedness in an 

t affirmed a deci- 
venga, Supreme 

tv, granting an ap- 
ndent of Insurance 
Accident Insur- 

he New Amster- 


turn over salvage 


judgmen 
I} 
1i¢ 

l d ment 
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PERSONS AND EVENTS 
The 


Forum has been scheduled for 
and 21 As usual, 


dealing with 


School Insurance 
Mare h 20 


1] 
many excellent papers 


Brooklyn Law 


insurance law will _ be 
presented 

The 1958 Mid-Year Meeting ot the 
National Association of Life Underwriters 
will be held March 23-27 at the Dinklet 


Birmingham, Alabama 


Tutwiler Hotel, 








conference le ned t 

can companic itl thie 
ropean ( mi m Market 

is operator ind to pre 

pare them for sweeping changes n the 
economy abroad will be he DV the 1 
ternational Management Division of the 
American Management Association the 
Biltmore Hot New York, Febru 5 
Phe Conference ot Mut il Casualty 

{( ompanies vill } 1 it } e ( ference 
February 6 and 7 at the ¢ I id Hiltor 

In two earlier decisions of the New Yorl 
Court of Appeals (Pink v. American Suret 
Company, 283 N. Y. 290, and Matter of Pe 
ple (Consolidated Indemnity and Insurance 
Company), 287 N. Y. 34,) the principle was 
firmly established that only mutual debts 


could be offset and that salvage was a trust 
fund and could not be offset against a gen 


“eed 
proceed 


eral indebtedness in an insolvency 
effort to overcome the 
(Section 538, New York Insurance 


and decisions of the New York 


ing. In an statute 
Law ) 


Court of 


Appeals, the insurance companies, subse 
quent to the decision in the Consolidated 
case, revised the so-called standard form 
of reinsurance agreement and inserted pro 
visions purporting to allow either party to 
the contract a right to itset r¢ iwainst 





rene ral 


The New 


ance n 


indebtedness 
Superintendent of Insut 


Y ork 
aintained that such an agreement was 


against public policy in that it contravened 


the law of New 
to the party 


York and gave 


a prelerence 
holding the salvage as against 
all other general 
Ne \ 


that parties, while going concerns, had a 


litor j Ivency. 
credaito In insoiven 


proceedings Amsterdam contended 


right to give themselves such advantages 


other creditors and 


were powerless to nullify such c 


over 


mtractual 


provisions even if insolvency ensued In 
sustaining the Superintendent’s position, Jus 


tice Benvenga in his opinion (now 


52 


affirmed 


13 at the H tel Monteleone N ()y 
eans. Sucl biex is claims and ite 
filty req reme { 1] be i il ed 


John A. Skelton, for many year e1 


eral counsel to the Pe vivania Insu 
ince Department is entered the active 
] Ac tice t law pe i I hnsurance 
witl fice Suburban Stat suild 
1 Philadel i 


Alfred N. Premo has been appointed 





Conn Insurance Commissioner. He 
cceeds the late Thomas J. Spellacy. 
Mr. Pret has been a Deputy Insurance 
( mm ner since Jul ] 19 
b thie Ne \ ( t I \ peal inc 
\ppe late 1) \ ) ¢ ia t lows 
‘App thes rl t ld seem 
clea that | is. thre parties to the 
( s i ( agreement are solvent and ( 
£ ( ‘ S lebit nd credit hethner 
mutua t, ma be ( I n accordance 
t the roy iragrap 13 and 
19 but cre ( the parties become 
intervene | the t ‘ \ I be TTI 
ypcrallve and ul I cible ! i set ft 
l ler suc cire sance l d result in 4 
preter e ¢ d ect ac ilitave to the ther 
part ind w tl be contrary to the 
public policy of this State hich demand 
eq ality WNons edit ind ict re 
juuire t it there s i be 1 et tts except 
n cases tf mutual debt mutual credits 
as provided in section 538 (supra) 


view of the insolvency) 


I Preferred it ld. be inequitable and 
njust to permit Ne Amsterdam to set 
ff its general clain uinst Preferred’s 
share of the salvage funds, and that, inas 
much as the set off p isions of paragraphs 
13 and 19 are contrary to the public policy 
of this state, they are unenforcible and void.’ 


The court stated that it was quite apparent 


that the setoff provisions in the 


reinsurance 


red into in contempla 
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tion of insolvene ind that 


ment r understat 








Compulsory Insurance Opposed 
1 by NAII General Manager 
\ leadit insurance indust pokesmatl 































irresp ble drive mplete 
highwa tes rid 
Uhre im com ] 1 ince, he 

declared, is a |] litical escayp hatch Pres 
4 sure tor comp lsory comes not s¢ much 

from the general public as from politicians 
| who feel that they must do something 

anything—to get off the | k 












Mr. Lemmon noted that three states now 
i have sucl laws New Y ork, Massachusetts 
and North Carolina. He added that if fhe 
compulsory doctrine should become wide 
spread, it would smother every spark of insut 
ance industry independence and _ initiative 
| “The compulsory dogma is offered to the 


insured motorist with the simple plea 


*Y ou’ re | 


already insured, 
drivers be 





why shouldn't all 


other compelled to d likewise ? 


Such blandishments 





and others to the effect 





that compulsory is a painless 


panacea are 






downright dishonest. There are glaring gaps 


present in any compulsory measure, among 


them no protection from insurance dodgers, 






hit-and-run drivers, and out-ot-state cars 


Citing the experience in Massachusetts, 





1 


where such a law has been in effect for 








The Coverage 






year e speaker stated that as rates went 








p, political pressures forced a watering 
( 1 rt even the 4 coverage required 
] | said, the cost ot 








\ hie 
\lassachusetts 








} raat 
peng trul 





e¢ ar create an it e rest o ‘ 
t ini it icast louble tl it ot ther 

' ' 
tes physica comparable, according to 
\It emmon “There are more accidents, 





motion that 


safety 


msur- 





ier than 


tl se oll noncompulsory states. Che rate 


tor basic limits bodily injury coverage alone 
in Boston is $93 for Class 1 risks—more 
than twice the iverage t the rates paid by 
the same clas t ks Chicago, Philadel- 


all larger 








some seg 
ments ot the insurance industry for their 
tailure to recognize the threats inherent in 








Mas 
and the disturbing 
rumblings in New York and North Carolina 
would be enough to alarm all thinking peo- 


ple, certainly all thinking 


sachusetts experience 


insurance people. 
‘But sadly, there are within our 


notion that 


some 
own industry who persist in the 
by simply stripping the Massachusetts type 


law of most of its administrative mechan 


isms and calling it an ‘equal responsibility 
law’, they can away all the evils of 
hese bills simply 


your word when you register 


spirit 
compulsory insurance: 


make you give 


your car that you have liability insurance. 
li you’re mistaken or your insurance lapses, 


you goto jail 


“11 
i 


“These bills are compulsory bil 
word have been called 
‘jail bills’. Can it be that some people would 


Ss in every 
sense of the Chey 


rather see you in jail than without insurance 2” 


Health Insurance Statistics 


Voluntary health insurance in the United 
States took another big forward step in 1957, 
the Health 


reported 


Insurance Institute 


recently 
Americans covered by some form 
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ot heal insurance numbere¢ ree £25 I 19 i \\ ( 4 
1 s 
mil n persons, the | hest ] in history ealt t ( ‘ ‘ 
Protection against the cost of hospital and ! ind 1 ( the pula ; 
loct bills by the end of the ear just past cle ( if \ ioe ‘ 
was extended t include some 75 per cent W ke t ( eo 
the ation s pop 1 I I 1 it a taste t i ! \ t 
ite tha the wt | ilat I itself W é t t ¢ 
the Institute said ince pla ‘ e re ( 
| help the public meet the t t act ‘ ' . ‘ ' 
ent and sickness, an estimated $4.2 bill ; ' 
was paid in health cost benet luri the t Ira ‘ 
1?-n ‘ peri j [ 1956 the hye efit pay 
ment figure was $3.6 billior W : , : VOU 
1 1 i! Ca ( “ i 
ne ise in the number I eople W ) ' 6 | 
have availed themselves t healt s ince . 
. , 7 cre \ ( Ca 
ind the amount of benehts paid the Inst ‘ 1 
\ ( ( ( | 
tut le lared Ore ( t evident | 
’ 1 ( ew | 
that Americans want to ass e the ealt 
care bills throug ‘ ‘ method 
it Vv ntary ealit i < 1 S 
its res sibility to give a the hee? ine ve 
possible protecti the f I I , than ¢ ( ) 
( sickness injury is ¢ ( ‘ the ‘ st 
expans I ¢ r ive ri é the ist t ri ¢ é ¢ 
tw cde ides and cont 1 1057 e 6 ‘4 { 
| S ance ( n] i Vt ( 
Veal Wa Da ticular] ral Wit ( 
last S1X ea trie miihe t ere . 
1 + 1 1 I ‘ t 
| | tal expense pla . ans 1 
surance panies ‘ 79 o ; : : 
cent. surgical plans by 91 pe i ) ve be 
( ila medical pla | S| Ie ce t 
Maj medical expense 11 ira ¢ p ¢ | 
catastrophic accidents and sickness, and ; so the. 
ffered only b surance ¢ pani rost ( ‘ b 
1188 per cent duri the same pe | e two b met 
= Pay ; ‘ 
Reports from the 700 insurance com 
panies handling healt insurance j lici ! ; ; ; ; ¥ 
in the United States last year showed that - , , : 
1 > 1 1» ‘ by n estimated Dp ent 9 thie 
f the 123 million estimated total, 70 mil DY a ited 4 pe 
] j j ] ear be é i 110 pe cent t eVe 
n persons had suc ( ( ge under p 
eal nee 1950 (;roup ea ! ance 
cies written by insurance companies for i | 
o 1 ( ere il 
hospital expenses. In addition, 67 million 
1 f ( 1¢ la thie 1 ice 
were coverec T Surgica expenses $4 I 
; ; ‘ ] ‘ ‘ ~ ¢ ] Te ce T ye 
m ion r regular nedical expenses il ‘ 
' 1 ’ yf ‘ , + eam 
1 ce at income insu an € p ‘ ' vere qc ¢ ¢ ) { bi ( a t 
| 1 
1 t i T Th 
32 million persons. Some 13 million pe evi ( arkedly é 
sons were estimated t ive I tection . , . wn Le ¢ . 
igainst major medical expenses a . : — pastes 
Dal ¢ 1] p i ( te ul ibe 
Benefit payments by insurance companies 1 ) | 1 
: ee t le tha employees) and w ( more 
to policyholders by October, 1957, were more 1 leah) 
= 11 rance Mipanit were Making avallaDit 
than 15 per cent higher than at the same ? 
I in 19 t ari ¢ é t é 
time the year before, it was noted Over 
$2 billion had been received by Americans 
] 1 +} ost f le . . C e 
to help defray the cost of health care at Increase in Company Aircraft 
the end of the first ten months It was est . 
Raises Insurance Problems 
mated that the total amount of benefits 
paid by December 31 rose to an unprec« he company plane has become a nec 
dented $2.4 billion—a rate of $7 million per sity in many corporate operations and now 
day for the entire year deserves considerable attention from the 
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aviation ll 


his aviation depart 


cost of avia- 
within reasonable 


years ahe ad a 
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Whee itp 
aihig Dror 1G) 


Coayees 


Selected Decisions 
from All Jurisdictions 


NEGLIGENCE 

Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Gasoline Tank Overfilled— 
Distributor’s Liability 


The negligence of a gasoline distributing 
company’s employee was the sole proxi- 
mate cause of the destruction of the in- 
sured’s premises by fire. The insured’s 
failure to properly measure and report 
the capacity of his tank was not con- 
tributory negligence as a matter of law. 
Oregon. 


| | sure br i 
igains he defe la 
ecove a pa ( ] 
c ] ed | 
att tl 
i Sé¢ ce Stat 4 i ( 
a cated a1 4 i third 
party Or ‘ ‘ 1 
uck 4 i ( { 
elep rie the msure r ec led 
il i ( Phe ( 
e ta k al i u 
325 alls I | ( 
his tank trucl 1 mad 
a delivery t e inst ( 
While the delive: vas bei! mad 
drive ent t r ( i ( i 
| iT ec and ill 
I tie gasoline t 1 ; 
gallons and the f | (sa 
line because of the ad mie 
n tront the estaura ( 





t \ 
| 
ul 
\ 
Ww 1 
t 
| it ( 
t 
Crie 
r 
1 
‘ i ind 
) 
1¢ ( 
| 
( t 
butor 
tic 
+] 
‘ ( 
r i 
, \ ‘ ance 
» ‘ l 
| t 
\ eclared 
ce oft 
i iw tha 
( but 
ri f ()) mn 
ly ‘ray ( f Va r 
() Supt ( 11 Octobe ae 
} ( ) 663 


Res Ipsa_Loquitur 


The following cases involve a considera- 
tion of the res ipsa loquitur doctrine. 
a! PLAINTIFI 

consignee? ta tres t car, was unload 


freight trom the boxcar on a siding 
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the plaintiff on the 


claim and the latter 


could find 


+} 


« bt 


Short Shorts from the Courts 
North Dakota . 


when her 
attention i istract vy tl sound of 
omobile behind | She was not 
contributorily ligent as a matter.of law 
cutting 


fendant’s metal building ! nd an\ nnsylvania Supreme 


alleged nce generall der | c I : / NEGLIGENCE 


SACO log 1 loctrine 
i 


Negligence 








LIFE | 
of Selected 
Recently Reported 
| by CCH LIFE INSURANCE 
| REPORTS 


Summaries 


| Decisions 


**Accidental Means”’ 


The insured, in order to show his bravery, 
voluntarily lay down in the middle of a 
road at night. His death, which occurred 
when a car struck him, was not caused 
by “accidental means.” North Carolina. 


\ 1 vis the 
a 
( t rile the i 
SLT 
+} 
} t t si ( ( ( 
externa violent i 
1 
1 he r dence r é 
cede tt t i 
1 
litle r i 
$ > 
proximately OO H 
Sal CG ‘| h l t 
+} Y 
e re S 
| Alt f ‘ | 
1 S that { 
] e mace ( 
} } 
Was +f ( 
The benefic Tt ( 
( er unde e double ‘ t 
the 11¢ The t il ¢ re 
cove nly ( ( ( i u he 
ee ‘ 1 
( 4 il ippeca ik¢ 
e state sl eme u me 
S27 it i i 
l¢ 
4 I Sul came 4 if ( 1 { 
1¢ ( ( | ‘ ¢ ¢ | 
rr 
\Ithough the esult as ‘ ey 
pected by the insured, it did not come about 
} “ 1 
DY accidental m«¢ s His ea is the 
natural and probable cor sequence ot his 
7 1 ) 
vn volu ry a {/ ly Prudent 
Insurance Compa lmer North Ca 
lina Supreme Court. November 6, 1957 
3 Lire Cases (2d) 632 


Cause of Insured’s Death 
Is Question for Jury 


Whether the insured was killed during 
a robbery or in an argument over a debt 
constituted a question for the jury. 
Mississippi. 


The plaintiff’s decedent was f¢ 


und on the 
floor of his cabin | 


with his head split, 


58 


Negligently Issued Policies 
Create Incentive to Murder 


Three life policies were negligently issued 
to one who had no insurable interest in 
the insured (a child) and who subse- 
quently murdered her. The insurers’ neg 
ligence was held to have contributed to 
the insured’s death 
incentive to murder 


since it created an 


Alabama. 


Tt ati. S 
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j ) ‘ i ge obt ( 
i ea 1¢ y 
d Alt ‘ sured died 
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j ud the 
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, 
: o8 a 
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; subbstustia 
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| This was 


‘ \ ild athirm the j1udement for the hene 
Sound Health Clause— a : ea ales iia Riad ea 
Failure to Question Health si, peniitrtedl ‘eat eile 5 nell 
The insurer did not waive its rights under 
a sound health clause when it failed to 


question the insured regarding epilepsy 
or convulsions. Texas. 


Nine ni? ' nt Semis thy - ; ate 4 
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4 
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tS 
Wt te 
: f 
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i ( ( ement tor the 
( tha ( ben 1 1 t ‘ ver the pro 
( I ( ceed 1 ‘ nm ¢ St ing ip oO 
1) i £ t is equi t t r sured be in 
| \ l l . . ‘ S¢ ] ealt] i é late the poli ’s de- 
} eve te vel the t sa that since the appli i 
yreme the te t is not tached to the policy, the 
que is ( ri t ¢ Vas a change 
h fam d i ¢ il ‘ nsured s il between the date o 
lisease ind that ¢ id attacl it east the al pli ition and the late of the policy.— 
nce a vea here was 1 loubt it the Interstate Life l lent Insurance Com 
} red as afflict th the sease at bany v. Anderson. Georgia Court of Appeals. 
| the time that the policv was issued he October 30, 1957 3 Lire Cases (2d) 667. 
\ 
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FIRE 

| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


Defense of Arson 


An analysis of the defense of arson is 
made in the following cases. 


A igri INSURED obtained a judgment in 


the lower court against Ss suré¢ i 
substantial damage by fire to apparel in lis 
womens wear store he insurer’s detens« 
had been that the fire was of incendiar 

] +} 

Yin, Cause? r proc ed b ( 
| | ‘ . ] 

MWS Issue And ¢ ssut ¢ sure Da 
lait sal 1 1 \ hy i A ( ¢ 

( su 1s \ 1) ‘ 
lhe insurer’s evidence showe ‘ 
f distinct anc separate fire were started 
n the ins i S store ) busine id bee 
‘ } 1 
po ne preceding yea >) te 1a\ « ( 
the fre the 1s ince eC rie 
(4) the insured had _ bee ‘ ( 
' : ‘ 
s rtiv betore the S¢ ‘ t r 
(S) the d a seid estab] ' 
] ] ¢ + 
cked 11Ca ne 4 ¢ S ( 
] | | ' ) 
wil¢ i ici acces 
1 } ! 
( rt t appt s he t ‘ ‘ 
1 1 . } 
n ( isa ( 
tha e Was ce eC ¢ ( 
1 +} 1 
( f ( eve 
insurers evide ‘ i 
Dp 1 \ It was the t 
iit ( Vv ( 

c¢ I ~ ( 1 ‘ 

Vv ( ( ere S ( ( ( t 


the bas cate ac 
. ‘ 1 . - i t t 
1 I 
be ~e , ‘ i 
} a se 
judg ¢ p 
1 pe alt ul it ( everse 
ind in othe ‘ ent 
was afl ed , } Insurays ( 
pan iD | ed Sta ( \ 
peais ) tne I} t ( ( 1) ‘ ‘ 6 
1957 9 Fy AND ( I ( 3906 
A JUDGMENT was obtained against th 
I insurer by the insure esc diivay bate) (Ace 
fire of building supplies and materials. The 
insurer’s principal defense ad been that the 
insured had set fire to tl propert 
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On the insurer's appeal the state supreme 
court held that errot is committed in ad 
miitting testim 1) to the effect that the 
nsured’s reputation in the community was 

| Che court said that it was committed 
{ thie ile that a party t i civil action 1S 
entitled to bolster his case by intro 
| ‘ ence of d character even 
i ( il ( I I W in 
uC W Lye biected§ t 
cl ] | ( ed’ jud 
ment Was eve ( ind the cas 1 . 
na ‘ \ ’ f ’ Insurance 
( } ] Ky M i ippl 
S ( Dec ‘ 957. 9 Firt 
\ ( I ( $()? 


Unclear Cancellation Notice 
Is Not Effective 


The jury could properly find that there 
had been no valid cancellation of a fire 
policy where the insured could not tell 
from the notice of cancellation which one 
of two policies issued to him had been 
cancelled by the insurer. South Carolina 


i ( 
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hq 1 
4 { 
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ere iva ‘ b ‘ ete int 
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rhe ediate acted ' 
( \ formed m that 
. { ‘ V ab ind tha 
' 7 S , As not ffected 
¢ ri wa t Id t 1 the « eck fo 
i ( ire 4 t ent 
enough money bacl He held the check for 
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five 1 unt e was t by the trial court held i ‘ ( is hable 
I ( Lo ¢ { it e might just a well 1 the contract 
thead and cash t check,” Che fire On appeal th 1 mat conten 
lest 1 the red I 1i¢ ed a WA 1 i( id nsul 
1 late ne ere p 1 ert because the 
Under the above evidence. the « t held pol was issued six days be e actual « 
' it t suc By ufficien t the Str 1W is commence rhe ¢ t 
k / ck a . ‘ ancella n and (2) appeals vever, d t the insurer's 
( ‘ t he AUSe | nte ible leclared tha 
t ( We p ( ul the req mi ! surable interest 
mitted to the jur Lw Litite Mutua when the risk is assumed is to prevent in 
Insurance Company, Inc. South Carolina Su surance tor illegitimate purposes, and that 
‘ a 4 Novet ' 12. 1957 Q Fir the requirement should not be extended be 
| AND CA arty Cacti 22 yond the reasot tor it | an excessively 
j té S 
Builder's Risk Insurance— sath Meteo tata a 
Insurable Interest erty covered by the policy and (2) the 
) The fact that a builder’s risk insurance ‘°°"'T a ee ee ee eee 
policy had heen ievesd sovensd Gaye bee ee 
fore construction on a building was ac- 1 Sree aerate ce Simmel x 
tually started did not mean that the : eg I ae pe 7 — ie ; 
contractor lacked an insurable interest in : " oe mee . : . 
the fire-damaged premises. Seventh Cir- oni eae . a \ppe = 
cuit. eaves ie er 6, 195 
9 } » ¢ ( 374 
é ed Wit thie net 
« buildine of a hort Shorts from the Courts 
¢ ub construction Arkansas ... | plaintiff could not re 
t \ | May 19 cove | 1 f urance pol t Ss 
1954. Pa } e agreeme tate whic ed sews ys after the policy’s 
fhe Ow es ure and mainta ex eve ‘ lp e that there 
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At ; = ; ee . yee Texas . . . Whether the insured had an 
pene neat ee eee rie insurable interest in the premises and whether 
When the house was almost completed it the policy was void due to other insurances 
was substantially damaged by fire Phe on the premises were questions of fact which 
contractor repaired the damage, completed should have been submitted to the jury 
e building and presented a claim to the Crutchfield et al. v. St. Paul Fire & Marine 
laintiff insure Che insurer then brought Insurance Company Texas Court of Civil 
an action for a declaratory judgment to de Appeals November 1, 1957. 9 Fire AND 
termine its lability under its policy The CASUALTY CASEs 379 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Second Permittee Covered 
by Omnibus Clause 


The owner of a car gave her brother 
permission to use it for a social purpose, 
and the brother allowed his friend to drive 
the car in pursuance of that purpose. The 
friend (second permittee) was covered by 
the omnibus clause in the owner’s policy 
on the theory of implied authority. Seventh 
Circuit. 


The sure 
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560, it was state: 
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Application for Insurance— 
Conditional Acceptance 


The plaintiff applied for insurance on his 
tractor and trailer. The insurer’s reply 
gave an effective date for the policy but 
requested additional information. It was 
a question of fact as to whether this was 
a conditional acceptance of the applica 


tion. Ninth Circuit. 
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Short Shorts from the Courts 
i Fifth Circuit 
‘ 
i Notice of Accident Provision ae 
4 
‘ Analyzed by Court $1,500 
« 
: A clause requiring notice of an accident : 
i “as soon as practicable’ was not appli - ; 
| cable where the evidence indicated that 
! the insured failed to give notice because 7 
the injured party appeared to have re- Arkansas ... A 
ceived only a trival injury. Iowa. 
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CONTRACTUAL ASSUMPTION AGREEMENTS 


circumstances made a reas 


faculties is also a question for the jury 


Answering contention (3), the court pointed 
out that it was elementary law in cases in 
volving violations of a safety regulation that 


he defendant cannot 





defend on the gt 





tor w se protection 


plaintiff 


regulation was passed, 


he judgment was affirmed, and a petitior 
for a hearing by the C ornia Supreme 





Court denied August 21, 1956. 


' ] 
argued 


It might well be 





from t 





distinguishable e ordinary owner- 





contractor re 
agreement between Stoneson and MacDonald 
Young & Nelson, Inc 


construction 


general lationship since the 


made the latter the 
managel 


cut relationship was not pre 





would customari 


only respo sible for a result with the means 
left largely to his discretior Stoneson re 
served the right t elect to pertorn the 
WOrTkK b the means t i Vas prt vided ror 
in the agreement by giving notice in writing 
Under the igreement the empl vees were 


carried o1 the Stoneson payroll and were 











| | 
expressly lesignated as the empl yees ¢ 
Stoneson—not those t the constructor 
he nN ( Sat n the cor 
manage was based na percent 
‘ ms ctu st. Other provisions 

deace could be referred to in order to demo 
strate that Stoneson was the build s wel 
aS the owne}:#n 

Whether distinguishabl there is 
good reason to believe that as respects c¢ 
porate builders who carry out a tormalized 
inspection program t construction projvects 
in which they ave an interest, tw findings 
can result 

(1) Suc as pe ite whit q a 
an “emplover” under California di 
Section 6304 

(?) Suc . a T) te \“ ‘ S 1 
delegable duty to « mply witl Cal mia 


Section 6400, which statut 


c 
enactment he cannot contract awa\ 


Whether an ownet 


plove r’ would see 


will qualify as an “em 
n to depend upon certair 
therefore, becomes in 


factual findings. It 


portant, both in appraising basic liability as 


well as what rights might inure to the 
parties under a contractual assumption agree- 


ment, to know the answers to these questions 
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(5) What are the AeeLene 
between the owner ‘ 

In all cases ing contrac 1al as : 
tion agreements we should have the tollow 
ing 

(1) the na pl tostatic CODpV i the 
contract f the latter, be sure the p ¢ 
Static equipmer sed will pick ip inked o 
penciled corrections, deletions, modificatio 
ete 

(2) riginals r copies f all « . ; 
ence between the parties which 1 
plain contra | intent 

(3) certing t surance + 
ha ( beet iss 

(4) Int il ‘s { Vv et eT t 
demnites S rried as an addit 1 
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I ntit irriers fie | a t 
iSsl pt r t s the pnossil ; 
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irmless Sul ict \ ae the 
XYZ insurance idd tractua 
coverage nde liability 1 ( Does 
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benel l¢ aes | \ 
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\ to assume ( f RB iy 1 4 








i i ) | | 
omplair t | equestit among the 
a sl rrat elief completely involvé 
that carrie ) ( ive an exceptior ere 
is espects the ect 1 iIlvement i 
nsurance i i iction | t 
ment? 

The pre n my] lex and we Cal! ily 
ope that hat is bee uid will cause y 
to think ab t ubject True, we have 
not solved at f ur problems, Possib 
we have increased them. In any event, we 


t has been cast on con 


[The End] 
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PERMIT NO. 57 
CHICAGO, ILL 
VIA AIR MAIL 


AN 
A pproVAL of Policy Forms"’ will be the 
subject discussed by William E. Mooney. He 
notes that the regulation of policy forms by 
the Insurance Departments is a comparatively 
recent development. In his well-documented 
article he observes ihat the court decisions 
indicate a fairly definite pattern as well as 
: some things that may be avoided in pre- 
msstatenetenenstats Pet paring forms for submission. Alihough stat- 
: an : utes are couched in general terms, the day 
of the ‘‘tricky'’ phrase or the so-called ‘‘fine 
print'’ has passed on, Mr. Mooney declares. 
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THE TOPIC ‘'‘Liability Limits Do Have Some 
Meaning" will be analyzed by Stevens Fargo. 
It is emphasized in his article that insurance 
creates a relationship of contract in which 
both parties undertake obligations chosen by 
themselves. The insurer is not made a big- 
brother type of guardian, he states, and the 
broker is not required to load upon the 
insured all possible coverage that his actions 
might conceivably require. Mr. Fargo takes 
exception to some of the views presented in 
an article by John Alan Appleman which this 
Journal published last year. 
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CCH BINDER 


CCH Products Company 
4025 W. Peterson Ave., Chicago 30, III. 


Price, $2.50 Each 


Remittance herewith Send bill 


Signature & Title 
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Attention 
Street & Number 


City, Zone & State 


(If ordering by letter or purchase order, 


please attach this card.) 
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Price ... $2.50 Each 


CCH, PRODUCTS, COMPANY, 
BOOKS BY MAIL 
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